
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

Ref: SENF-W 

CERT I FIF:D M AIL: 
RETURN RECEIPT REQUESTED 
#7009-3410-0000-2591-98 17 

Ellis Faw 
Big Timber KOA 
693 Highway 10 Easl 
Big Timber. Montana 5901 1 

Dear Mr. Faw: 

1595 Wynkoop Street 
Denver. CO 80202-11 29 

Phone 800-227-8917 
hltp:/Iwww.epa.gov/regionOS 

'FtB 212012 

Re: Findings of Vio lat ion and Administrative Order lor 
Compliance. 
Dode! No. CWA- 08-Z012-0009 

Based on our review or all availab le information. the United States Environmental Protection Agency 
(EPA) has dt::tcrmincd that you (Respondent) are in violation of sect ion 301 orthe Clean Water Act as 
amended (CWA). 33 U.S .C. § 1311. Sect ion 301 (a) oflhe CWA. 33 U.S .C. § 1311 (a). prohibits the 
discharge of pollutants into waters oftbe United States except as in compliance with. among other 
things. sect ion 404 orthe CWA. 33 U.S.C. § 1344. Sect ion 404 of the CWI\. wquires that an uUlhorizing 
pennit be obtained from tht:! United States Army Corps of Enginee rs prior to the discharge of dredged or 
fill materi al into waters oCthe Uni ted States. Waters of the Uni ted Sta tes include both surface wm~rs and 
wetlands as defined by .. W C.F. R. § 122 .2 and 33 C.F.R. * 328.3. 

Speciticnl!y. you and/or persons w.:ting on your behalf discha rged dredged or fill material into waters of 
the United States without autho ri 7..ation under the CW A. These discharges of pollutants into Spring 
Creek occurred on property owned. leased. and/or otherwise controlled by YOli. located in Section 6. 
Township I SOllth. Range 16 East. Sweet Grass County. Montana (the Site). 

Enclosed plea!;c lind a document enti tled " Find ings of Viola ti on and Administrative Ordcr lor 
Compliance" (Order) which specifics the nature of lhe violat ions and describes actions necessary in 
order for you to achieve compliance w ith sections 3D ] and 404 ofthc CWI\. Pursuant to this Order. 
within ten (10) calendar days after your rece ipt of thi s Order, YOll must inlorl11lhe EPA in writing of 
your intcl1tlo fully comply with the Ordt:r. The EPA's authority for sueh action is provided undcr 
section 309(a)(3) of the CWA. 33 U.S.C § 1319(a)(3). 
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The CWA requires the Administrator orthe EPA to take all appropriate enforccnH.:nt action necessary to 
secure prompt compliance with the CWA and any order issued thereunder. Section 309 of the CWA 
33 U.S.C. § 1319. authorizes a variety ofposs iblc enforcement act ions. including filing of a civil or 
criminal action. administrative penalty actioll. andlor dehannent from Federal contracts andlor loans for 
any noncompliance with the CWA or an ordcr issued pursuant to the CWA. Please be adviscd that 
failure to comply with the requirements of the Order is a violation of that Order and may be enforced 
through the mechanisms referenced above. Please also bc advised that th~ issuance of this Order docs 
not preclude civil or criminal act ions in U.S. District Court pursuant to sections 309(b) or (c) of the 
CW A. 33 U.S.C. §§ 1319(b) or (c) . or assessmcnt of civil penalties pursuant to sections 309(d) or (g) of 
the CW A. 33 U.S.C. §§ 1319(d) or (g). for the violat ions cited in the Order or for any other violations 
that you may have committed prior to or may commit ancr the issuance of the enclosed Order. 

The EPA has agreed to notify small businesses of their right to commcnt on regulatory enforcement 
activities at the time of an Agency enforcement activity pursuant to the Small Business Regulatory 
Enforcement and Fairness Act (SAREFA). S13REFA does not eliminate your responsibility to comply 
with the Act or the Order. nor docs it create any new rights or defenses under law. We haw enclosed a 
SI3REFA information sheet containing further information on compliance Hssistancc resources and t()ols 
available to small businesses. 

Please review the Order carefully. I r you haw any questions. thc most knowledgeable people on my 
starr are Jean Belille. Enforcement Attorney. at 303-3 12-6556. and Kcnneth Champagne. Section 404 
Enforcement Officer. at 303-312-6608. 

Enclosures 

Sincerely. 

"0> 

·--+-t .... Andrcw M. Gaydosh 
Assistant Regional Administrator 
Onice of Enf()rcemenl. Compliancc and 

Environmental Justice 

I. Findings of Violation and Administrative Order for Compliance 
.., SBREFA Information Sheet 

cc: David La(ironc. U.S. Army Corps of Engineers. wlo enclosures 
Todd Tillingcr. U.S. Army Corps o f Engineers. wlo enclosures 
John L. Arrigo. Montana Department of Environmentul Quality. wlo cncJosun:s 
Tina Artemis. I:PA. 8RC. w/enclosures 
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UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

REGION 8 1[17 fEB 2! ;;11 8: I; I 

IN TilE MATTER OF 

Ellis F'11W 

Big Timber KOA Campground 
693 Highw:'l), 10 East 
Big Timber, Montnna 59t)] 1 

Respondent. 

) 
) 
) 
) 

) 
) 
) 
) 

FINIHNGS OF VIOLATION AND 
AI>MINISTRATIVE ORDER FOR 
COMPLIANCE 

Docket No. CIIA-08-20l2-0009 

- --- - - -----) 

I. STATUTORY AUTHORITY 

.' 

I. This Findings of Violation and Administrative Order for Compliance (Order) is issued 

pursllI.mt to the authority vested in the Administrator of the United Swtcs Environm~nlal Protection 

Agency (EPA) by sections 308 and 309(a) of the C lean Water Act (CWA). 33 U.S.c. §§ 1318 and 

1319(a). This authority has been properly delegated to the Assistant Regional I\dmini:;tralor or the 

Olliec of Enforcement. Compliance and Environmental Justice. EPA Region 8. The Order is based on 

the following lindings of violation of section 301 (a) orlhe CW 1\.33 U.S.c. * ! J II (a). which. among 

other things. prohibits the discharge of pollutants into waters or the United States eoXcept as in 

compliance with section .. W4 of the CWA. 33 U.S.c. * 1344. 

II. FINDINGS OF VIOLATION 

2. Respondent Ellis Faw is an individual with a mailing address of 693 Highway 10 East. 

Big Timber. Montana 59011. 

3. At all relevant times. Respondent owned. controlled and/or operated property containing 

Spring Creek located in Section 6. 'fownship I South. Range 16 East. Sv.'cct Grass County. Montana 

(the Site). Respondent operates the Big Timber KOA Campground at the Site. 



4. Spring Creek is a tributary to the Yellowstone River. From the Site. Spring Creck flows 

approximately I river mile to the Yellowstone River. The Yellowstone River is. and was at all relevant 

times. ,I navigable. interstate water. 

5. Sometime in May 20 I I. Respondent and/or persons acting on Respondent's behal f 

placed brokcn concrete rubble and small aggregate at three locations in and along Spring Crl.!ck during 

nood conditions in an effort to stabilize the ereck banks and minimize flooding at the Site. 

6. On July 7. 20 II. the United States Army Corps of Engineers (Corps) conducted an 

inspection of the Site after receiving a complaint of impucts to Spring Creek at the Site. The Corps 

found. and the EPA through issuance of this Order finds. that Respondent and/or a pl.!rson or persons 

acting on Respondent's behalf discharged drl.!dged or lill Il1l.ilerial into Spring Creek during bank 

stabilization activities at the Site. The Corps estimates that Respondent's bank stabilization activities 

impacted approximately -JOO linear fee l of Spring Creek at the Site. 

7. In a letter to Respondent dated July 21 . 2011 . the Corps found. and the I~P/\ through 

issuance of this Order tinds. thai Respondent's activiti es. as described in paragraphs 5 and 60fthis 

Order. required prior authorization from thl.! Corps and that thc rcquired authorization had not been 

sought or granted. in violation of sc!ction 404 of the CW /\. Furthermore. the Corps directed Respondenl 

10 provide it wilh specific information about the unauthorized bank slabilil' .. mion activities. including the 

submittal ora written plan for removal of the unauthorized fill and restoration or the Site no later than 

/\ugust 31. 2011. 

R. On July 24.1011. Respondent sent a letter to the Corps which denied the allegations of 

the Corps' July 11. 2011. letter. 

9. On August 5. 2011. thi.! Corps retcrred the case 10 the 1-':]1/\ for enforccmcnt. 
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10. 'fhc activities described in pam graphs 5 and 6 of this Order were performed using 

comlllon earthmoving veh ides and equipment. all of which were operated by Respondent and/or by a 

person acting on Respondl:nt"s behalf. 

11. Respondent is a "pcrson" within the meaning of"scction 502(5) of the CWA. 33 lJ.S.C'. 

§ 1362(5). 

12. The dischargl:d dredged or till material described above is and was at all n:kvant times 

"dredged material" o r "fill material"' within the meaning of33 C.F.R. § 323.2(e) o r 33 CF.R. § 323.2(e). 

rl:spcctivcly. and "pollutants" within the meaning of section 502(6) of the CWA. 33 lJ.S.C'. * 1362(6). 

13. The vehicles and equipment dl.!scribed in paragraph 10 of this Ordl:r an.: and wl.!n: at all 

rdevant limcs each l.l "point sourcc" within thl.! meaning of section 502( I .. n or the CWA. 33 U.S.C'. 

§ 1362(14). 

14. Spring Crcek and the Ydlowstonc Rivcr referenced above arc and were at al! re!l..:vant 

times '''waters or the United States" within the meaning 01'33 C.F.R. § 328.3(a) and therefore "rmvigable 

\vaters" within the meaning of section 502(7) orthe CW 1\.33 U.S.C. § 1362(7). 

IS. The placement of dredged or till material into Spring Creek constitutes the "'discharge of 

pollutants" within the meaning of sect ion 502( 12) of the CWA. 33 U.S.c. * 1362( 12}. 

16. The portion of Spring Creek that was filled and d i sturb~d by Respondent's unauthorized 

act ivities at the Site provided various funct ions and values. including, but not limited \0 : habitat ror !ish. 

insects. and wildlife: water 'llwlity enhancement; flood attenuat ion; and aesthetics. 

17. Section 30 I (a) of the CW A. 33 U.S.C. * 1311 . proh ibits. among other things. the 

d ischarge of pollutants by any person into waters of the lJnitcd States except us in compliance with 

soct;011404 01" the CWA. 33 U.S.C. § 1344(0). 
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18. Section 404 of the CWA. 33 U.S.c. § 1344. sets forth a permitting system authorizing the 

Secretary of the Army. acting through the Chief of Engineers of the Corps. to issue pcnnits for the 

discharge of dredged or till material into nuvigable waters that arc waters of the United States. 

19. 33 c.r.R. § 323.3(a) spt:cilies that. unless exempted pursuant to 33 C.F.R. § 323.4. a 

pcmlit isslIed by the Corps is required for the discha rge of dredged or fill l1l<.ltcrial into waters of the 

United States. 

20. Respondent is not and never has been authorized by a permit issued pursuant to sec tion 

-W4 of the CWA. 33 U.S.C. § 1344. to conduct any of the activities descri bed in paragraphs 5 and 6 of 

this Order. 

21 . The activities conducted by Respondt!n t and/or by pt!rsons acting on Rcspondt!l1t" s behalf 

as described in paragraphs 5 and 6 of this Order violate section 301 oCthe CWA. 33 U.S.C. § 1311. 

Eaeh discharge or pollutants from a point source by Respondent into waters or the United Stmes without 

the required permits issued pursuant to section 404 orthc CWA. 33 U.S.c. * 1344. const itutes a 

violation of section 301(a) or the CWA. 33 U.S.c. * 13 11(a). Each day the discharges remain in place 

without the required penni IS col1stitutes an additional day or violation of section 301 (a) oj' the C W 1\. 

33 U.S.c. § 1311(a). 

22. The removal oC the dredged or fill material illegally discharged into watcrs of the United 

States at the Site and restoration of Spring Creek to a condition that closely approximates its condition 

and function prior to the discharge of the dredged or fill material can he achieved as a prm.'tical matter 

through commonly used methods or cllnstruction. digging. revcgetation. and best managcl1ll.':nt practices. 

Activities to be carri ed out under this Order arc remedial. nol punitive. and are necessary 

to ach ieve the CWA ' 5 objective "to restore and maintain the chemical. physical. and biological integrity 

oflhe Nat ion's waters:' as specified in section 101 (1.1) of the CWA. 33 U.S.c. § 125\(<1). The removal 
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and restoration described in paragraph 22 of this Order arc appropriate to alleviate actual and potential 

harm to water quality, aquatic habitat. and wild li fe habitat caused by Respondent's unpermitted 

activities. 

24. This Order was issued aft!.!r consultation und coordination with the Corps' Omah,1 

District. l3illings Regulatory Office. 

Ill. OIWf:R FOR COMPLIANCE 

Based upon the foregoing FINDINGS OF VIOLATION, and pursuant to the authority vested in 

the Administrator of the EPA pursutlnt to sections 308 and 309(a) orthe CWA. 33 U,S.C. §§ 1318 and 

1319(a), as properly delegatt!d to the Assistant Regional Administrator 01' the Ornee of Enforcl.!l1lcnl. 

Compliance and Environmental Justice, EPA Region 8. it is hereby ORDERED: 

Respondent shall immediutely tenn inate all unauthorized discharges or dredged or rill 

material. now and in the future. into watcrs or the United States. unless spec ifically authorized by the 

Corps under a valid permit issued pursuant to section .. W4 of the ('WA. 33 U.S.C. § 13-1-4. This 

prohibition includes allmeclmnical land cJl.!aring. dredg ing. lilling. grading. Il.!vc!ing. installation of 

utilities. construction. and any other activ ities that rcsult in a discharge of dredged or lill material into 

waters of the United States. 

26. Within tcn (10) calendar days of receipt of th is Order. Respondcnt shall infonn the EPA 

in writing or RcspondcnI' s inlent to fully comply with the Order. If Respondent has concerns or 

qllcstions about thc requirements of the Order. the EPA requests that Rcspondent schedule a meeting 

and/or conference cal! with the EPA within seven (7) calcndar days ofreecipl Oflhis Order 10 discuss 

these conccrns or questions. The scheduling of such a mceting and/or conference call shall not ailcr 

Respondent's responsibility to meet any of the deadl ines speciried in this Ordcr unless othcf\vise clearly 

st<.lted in a written communication to Respondent by the EPA. 
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27. Upon the EPA approv'll of the Restoration Plan required by paragraph .29 of this Order. 

Respondent shall remove all dredged or fill material thai was discharged as a result oflhe violations 

identified in this Order and restore Spring Cn.!ek at the Site to its pre-impact condition :.md grade. unless 

otherwis(.: approved by the EPA in the Restoration Plan. 

28 . All dredged or filll11!ltcrial removal and restoration activities shall be conducted in 

acco rdance with an EPA-approved Restoration Plan prepared by a consultant experienced in stream 

restoration . Thc consultant also shall dircctly superv ise all work performed pursuant to !he EPA­

approved Restoration Plan. A statement of the consullHnt's qualifications. including professional resume 

and business reii.:rem:es. shal I be submitted to the EPA within twenty-onc (21 ) calendar days or receipt 

or this Order. 

29. Within s ixty (60) calendar days of receipt of this Order. Respondent shall submit to the 

EPA for review. comment. and approval a Restoration Plan. prepared by the consultant referenced in 

paragraph 28 of this Order. providing for the: (I) removal of all dredged or till llwterial that was 

discharged into Spring Creck at the Site: and (1) r~storation. to its pre-impact configuration and/or 

grade. of Spring Creek that hm; been impacted by Respondent's unauthorized discharges of dredged or 

fill material at the Site. 

30. The Restoration Plan shall be prepared in accordance with US. fm'l"rcmme11la! Prolec:lion 

A,I!l!n'~v. Re,l!ion8 - Cleoll WaleI' A,'/ § -10-1 El?/hrccmenl: (jenera! Cillidelines.f(n· Remova! and 

Rl.:s/(wlilion P!uns. ullw..:hed hereto as Exhibit 1\ . • md with thi,:! guidelines referenced in section 404(b)(l) 

of the CWA. 33 U.S.C. * I 344(b)( I). as sct forth in .. W ('.1-'.R. Part 230. In addition. the Restoration Plan 

shall include: 

<l. A detailed work plan lor each of the areas a't the Restoration Site where work is 10 be 

performed. including the application ror any required permits: 
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b. A detailed schedule providing for completion of all restoration work no later than six (6) 

months after the EPA upproves the Restoration Plan: 

c. Locations and delineations of all wetlands and waters of the United States included in the 

broader boundaries of the Rcstoration Site. whether activities will he conducted in these 

wetlands and waters. or not. The del ineations shall be performed in accordance with the 

procedures in the "Cmps (~r Engineers WetfwuA Delinealiol1 :\Iamwl . .Ianllwy I CJH7 -

Filllli Report. " Ihe "Inlerim RegiulI{fI.\·upplemel1tlO lhe Corps (~rr:ngilleers Weiland 

Delineation Manual: GreCiI Plains Regioll. March 200N." and subsequent interpretive 

guidance published by the Corps: 

d. A thorough description of the location of ex isting natural features and man-made 

improvcments within the Restoration Site. including all su rface disturbance. fills. channel 

t.:xcavations. road crossings. culverts . structurt.:s. and any otht.:!' work. including a 

corresponding map (scale I "; I 00') of these locations: 

e. Grading. planting. and monitoring plans: 

r. Measurable criteria for success of restoration or mitigation: 

g. Provisions for proper disposal of any excess soils or other materials generated during 

construction and/or rl!storation: 

h. Detailed professional drawings or all of the work to be accomplished by the Restoration 

Plan. induding plan and profile drawings with contour elevations: and 

I. A description orall costs to prepare and implement the Restoration Plan. including the 

costs of ,Ill consultat ions. permits. construct ion, monitoring. land acquisition. ele. 

31. The EPA will review the Restoration Plan and approve it. approve it with modifications. 

or rl!ject it with comments. If EPA rl:!jects the Restoration Plan. Respol1dl!l1t shall. within thirty (30) 

7 of 11 



calcndar days of receipt of EP /\'s r~jection letter. submit n revised plan that corrects the delicicnci~s 

identified by the EPA. 

Upon receiving the EP/\ ' s written approv<ll orthe Restomtion Plan. Re~pondcnt must 

make a timcly and complete application for each permit necessary to implement the EPA-approved plan 

and for conducting restoration in accordance with the approved plan. including the schedule specified 

therein. with all granted permits. and with all applicable laws. R~spondcnl must demonstrate that all 

necessary permits have been granted by providing complete copies of all such permits. and any 

amendments thereto. to th!.! EPA within seven (7) calendar days ofissuanc~ or each permit. 

33. This Order is not a permit or an authorization to place or discharge dredged or fill 

mat~rial in waters ofthl.:! United States. Respondent shall consult with the Corps at the address and 

telephone number below to determin!.! if uny work to be pcrfonncd pursuant to this Ordcr r!.!quircs i.I 

permit from the Corps under section .. H>4 ofthi.: ('WA. Irany such permit is required. Respondent shall 

obtain sllch pcrmit(s) and provide a copy or copics to th~ EPA pursuant 10 paragraph 32 oflhis Order 

prior to initiating any work that is 10 be pcrformcd pursuant to this Order. 

U.S. Anny Corps of Engincers 
Billings Regulatory Oflicc 
P.O. 130x 2256 
Billings. Montana 59103 
Telephone: (406) 657-5910 
Facsimile: (406) 657-5911 

34. Respondent shall suhmit two (2) hard copies orthe Restoration Plan. one (I) electronic 

copy orthe Restomtion Plan. all notifications. and related correspondence to: 

Kenneth M. Champagnc. SENF-W 
U.S. Environmental Protection Agency. Region R 
1595 Wynkoop Strect 
Denver. CO 80202-1129 
Telephone: 303-312-6608 
Facsimi le;:; 303-312-7518 
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A hard copy and elt:ctronic copy of the Restoration Plan also shall be simultant:()usly provided to tht: 

Corps at the address noted in paragraph 33 of this Order. 

35. In addition to the requirements sct forth in paragraph 34 of this Order. after issuance of 

<Illy Corps uuthorizmion for the restorat ion work. Respondent sha ll submit all notifications <lnd 

correspondence to the Corps in accordance with the terms and conditions in tlu.: Corps pl.!rm it. 

36. All plans (including. hut not limited to the Rl.!storation Plan). dcli\crabll.!s. rl.!ports. 

specifications. schedules. or attachments required by this Ordl.!r arc. upon appro\',,1 by the EPA. 

incorporated into this Order. Any non-compliance with such EPA-approved plans. delivcrablcs. reports. 

specifications. schedules. or attachmcnts shall be deemed a failure to comply with this Ordl.!r and subject 

to the EPA enforcement. 

37. If Respondent Icases. subleases. or transfers control and/or ownership of uny propl.!rty. in 

whole or in parI. when: work is to bl.! pcrforllll.!d pursuant to the Restoration Plan before Respondent has 

fulfilled its obligations under this Order. Rl.!spondent shall provide a copy orlhis Order and the EPA­

approved Rcstoration Plan to the lessec. sublessec. or transferee not less than thirty (30) calendar days 

pr ior to the enective dati;: of"such lease. subleilsc. or transfh. A lease. sublease. or transfer OfSllCh 

property intercst shall not relil.!ve Respondent of any responsib ility in the Order unless the EPA. 

Respondent. and the lessee. sublesscc. or transferee agree in writing to allow the lessee. sublessee. or 

transferee to assume SllCh responsibility. Additionally. at least thirty (30) calendar days prior to sllch 

lease. sublease. or transfer. Respondent shall notify the EPA regarding the details orth!.! lease. sublease. 

or transfer at the addresses specified in paragraph 34 or this Order. 

38. Respondent shall allow. or usc best efforts 10 allow. access by any authori:Cl.!d 

r!.!prescntatives orthe EPA the Corps. the Natural Resources Conservation Servict:. the U.S. Fish and 

Wildlife Service. the Montana Fish. Wi ldlife. & Parks. and the Mont;:II1Cl Department of Environmental 
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Quality. or uny of the agenc ies' contractors. upon proper presentat ion of credentials. [0 sites and records 

relevant to this Order for nny of the following purposes: 

a. To inspect and monitor progress of the activities required by this Order; 

b. To inspect and monitor compliance with this Order: and 

c. To verify and evaluute data and other information submitted to the EPA. 

39. This Ordcr shall in no wuy limit or otherwise affect the EPA's aLuhority. or the authority 

of any other governmental agency. to enter the Site. c.:onduet inspections. hav(.' aCCl!SS to records. isslle 

noticc.:s and orders for enforcl!ment. wmplianc.:c. or abatement purposes. or monitor compliance pursuant 

to any statute. regulation. permit. or court order. 

40. This Order shall be effective upon rece ipt by Respondenl. 

41. Please be advised that section 309(d) of the CW A. 33 U.S.C. § \319(d). authorizes civil 

penalties of up to $32.500 per day for each violation which occurred hefore January 12.2009. and 

$37.500 per day fo r r.:ach violat ion thereafter. of section 301 of the CW A. 33 U.S.c. § 131 !. and for 

each violation of an order issuc:d by the Administrator of the EPA under section 309(a) of the CW A. 

33 U.S.C. § 13 \ 9(a). including this Order. Additionally. section 309(g) of the CWA. 33 U.S.C. 

~ 1319(g). authorizes the EPA to impose administrative penalties for violations of the CWA. Further. 

sr.:ction 309(c) urthe CWi\. 33 U.S.c. § 1319(c). authorizes fines and imprisonment f()r willful or 

negligent violations of the CWi\. 

42. Issuance of this Order shall not be deemed to be an election by the United States to 

forego any civ il or criminal act ion to seek penalties. fines. or other appropriate rdief under the CW A lor 

violations giving risc to the Order. 

43. Compliance with the terms and cond itions oCthe Order shall not be construed to rdievt! 

Respondent of its obligation to comply with <Iny applicable Fl!deral. state. or locullaw or regulation. 
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4-1-. Failure by Respondenllo comph.:lc the tasks described hl!r(!i n in the manne r and time 

frame spccitied pursuant to this Order may subject Respondent to a civil action under sect ion 309 orthe 

CWA. 33 U.S.c. § 1319. for violation of this Order. 

DATED this ";' (it day of February. 20 12. 

, (t:#~---
-fr ... , Andrew M. Gaydosh 

Assistant Regional Administ rator 
Oflicc of Enforcement. Compliance and 

Environml!ntal Justice 
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EXHIBIT A 



U. S . ENVIRONMENTAL PROTECTION AGENCY - REGION VIII 

SECTION 404 ENFORCEMENT : 

GENERAL GUIDELINES FOR REMOVAL AND RESTORATION PLANS 

The following guidelines serve as general specifications [or 
preparing removal and restoration plans to remcdiate the 
unpermitted filling o[ wetlands . As environmental conditions 
vary at every site, precise specifications will depend ul',on the 
environmental conditions peculiar to the site in question. The 
size of the wetland area to be restored, its biological and 
physical characteristics, and the level of disLurbance the 
wetland has experienced will further define the scope and 
complexity of the restoration plan . In most cases, the ~ypes of 
information listed below represent the minimum required to 
formulate an acceptab l e removal and restoration plan . When these 
guidelines are incorporated into an EPA Administrative Order , the 
recipi ent of the Order should obta in the a pproval of EPA's 
technical representative on t h e case before departing from the 
general specifications outlined bel ow. 

1 . Existing Physical Conditions 

A. A surveyed site plan depicting property boundaries , 
streets, buildings , waterbodies (with ordinary high 
water line indicated) , wetlands , FEMA 100-year 
floodplain (if applicable) , areas of unpermitted fill , 
elevation contours , and other ground surface features 
at a scale no greater than 1 inch = 40 feet . This plan 
shall include a cross - section view of the site which 
shows soil depths , fill depths , and average depth to 
groundwater across the site . 

B. A narrative description of existing physica.l 
condltions , includi ng the area of the site; area of 
unpermitted fill : existing wetlands (including the 
types of vegetation) : the soil types present (including 
the types of unpermi tted [ill present) : the hydrologic 
regime of the site ; and other relevant information . 



II . Proposed Physical Conditions 

A. Using the site plan described in I . A. as a base, show 
the exact areas where remedial activities will occur 
(e . g ., removal of fill, replacing dredged material inLo 
ditches , etc . ) . Indicate proposed finished grades, 
expected ordinary high water elevations , the location 
of proposed plantings/seedings , and the location o[ all 
sediment and erosion control SLructures (e . g., hay 
bales , si lt screens , e t c . ) . This plan shall include a 
cross - section view of the site which shows proposed 
soil depths and average depth to groundwater across the 
site . 

B . Provide a narrative description of the remedial work to 
occur, includ ing the methods and equiprr:ent :"0 be 
employed i how the equi.pment will gain access to the 
site to perform the work ; the location of the ultimate 
disposal site for any removed [ill i ho~ the work will 
progress across the site i a listing of the plant 
species to be seeded/planted at the site i the sources 
of the plant material {note : as a rule, transplanting 
of plant ~toc k will not be permiLted} ; the planting 
method{s) and scheme (I.e . , physical layout of hOO;1 

plant material will be installed); any methods to be 
used to minimize adverse impac t s while remedial work is 
underwaY i the expected hydrologic regime of the site in 
its restored condition ; and other relevant information . 

C . Delineate Lhe area(s) on the site to be restored by 
inst.aIlation of flagging, sedimentation and erosion 
control structures, or oLher appropriate method; this 
delineation shall represent the limit of cons~ruc~ion 
acLivities such that no work shall occur beyond these 
boundaries . 

I II . Actual Restored Physical Conditions 

A. Using the site plan described in I..a .. as a base, show 
the actual physical conditions a t the site at the 
completion of grading activities (i . e . , an " as-built " 
plan) , including actual finished grades and all 
pertinent ground surface features . This plan shall 
include a cross-section view of the site whid" shows 
actual soil depths and average depth to groundwater 
across the site . This as - built plan shall be prepared 
and submitted prior to planting/seeding activities . 
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IV . Monitoring/Measures of Success 

A. Normally, monitoring s hal l be performed midway through 
and near the end of the first and second growing 
seasons, then annually near the end of each successive 
growing season for the duration of the required 
monitoring period . Monitoring shall be pe~formcd for a 
period of three to five years, depending upon the scope 
and complexity of the remedial efforts required . 

B . A monitoring plan shall incorporate a simple 
statistical approach to assessing relative success or 
failure of restoration efforts (e . g . , transects with 
sampling stations for measuring parameters such as 
percent areal cover in each vegetative stratum) . A 
permanent photographic record shall be included as part 
of I.he monitoring plan . 

C. Depending upon the scope ~nd complexity of the remedial 
efforts, general criteria to measure succeS3 shdll bl 
determined by EPA . These criteria shall be direcLly 
related to reestablishing the structural components of 
the aquatic ecosystem being restored . A general 
provision shall be included to allow for corrective 
action to be taken , at the direction of EPA , should 
monitoring show that criteria for success are not being 
met . 

D. A report shall be prepared and submitted after each 
monitoring event which describes the environmental 
conditions at the site and assesses relative success or 
failure of restoration efforts . This rGport shall 
include photographic evidence as well . This report 
shall identify any problems discovered and recommend 
appropriate corrective action Lo ensure the success of 
restoration . 

V. Inspections 

A. The plan shall provide f or inspections by EPA personnel 
after installation of all sedimentatior and erosion 
control structures , after completion of grading 
activities, after completion of initial 
planting/seeding activilies , and aEter lno~itcring 
indicates that the criteria for success have been 
attained . 
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VI . Schedule 

A. A comprehensive schedule integrating all removul, 
restoration , inspect.ion , and monitoring activities as 
well as report/product submissions shall be included . 
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